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EXPO=xT ADMINISTRATION ACT RENEWAL

OPTIONS PAPER

L. National Security Controls

A. Foreicn Availability (Section 5(f))

Issue 1: Should foreign availability be eliminated
zs a critericn for decontrol of items on
the Commodity Centrol List (CCL)? (&ACEP).

Present Law: When the Secretary of Commerce
determines that goods and technology con-
trolled for national security purposes are
avallable from foreign sources, he must
decontrol the items aznd 1ssue an export
license, unless the President decides that
removing controls would be detrimental to the
naticnal security.

H

Pro: Toreign availability is often difficult
{0 determine accurately. Therefore, in the
national security area, this sheuld not be a
criterion for decontrol. Even 1f foreign
availability could be accurately determined,
national security concerns should still
praclude decontrol of these items.

Con: For the United States to control items
available from foreign sources would be
ineffective and unnecessarily harmful to U.S.
businesses. Moreover, there 1s no need to
eliminate foreign availability as a criterion
for decontrol, because the Presidential over-
ride can be invoked as necessary to maintain
export controls on a given item.

-Approve ' Disapprove 7

Should the current mandatory license . .
approval standard on the basis of foreign
anllablllty be changed to a discre-

tlonary standard for up to one year while
negotiating to eliminate the foreign
availability? (The provision for over-

ride for naticnal security reasons would
remained unchanged; the mandatory
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. approval standard would apply after the
one year period.) (ACEP

Prezent Law: Barring a Presidential override
¢r national security reasons, the Secretary
must approve a license wh.o: foreign
avallability is found to exist.

Pro: As a practical matter, the cverride
provieion already gives the Secretary of
Coimerce discretion to deny a liconse despite
foreign availebility. This proposal eripha-
sizes the need to negotiate with our allies
end other nations to remove the availability
1tens and technolegy to the. Warsaw Pact
o forazign sources. Morcover, withholding
licenses may strengthen the U.S. negotia-

Ng posture. , '

O QO N
A s MR S

Con: ror the United States to deny licenses
on 1tems available from foreign scurces would
be 1neffecti.ce and unnecessarily harmful to
U.S. businesses. Withholding of licenses nay
in fact weaken the U.5S. negetiating posture.

‘Delay of license issuance for cne year may be

tantamount in many cases to a denial.

Approve - Disapprove L///,
Issue 3. Should the current definition of

foreign availability be made more
specific as follows: “For purposes of
this Act, assessment of compavrable
quantity and quality shall include, but
not be limited to, the follewing factors:
cest, reliability, the availability and
reliability of spare parts, and cost of
quality thereof, maintenance programs,
technological data packages, back-up
packages, long-term durability scale of
production, ease with which machinery
will be integrated in the mode of
production, and spoilages and tolerance
factors for end procducts produced by the
machinery?" (ACEP)

Fresent Law: Foreign évailability is defineqd
&5 a good or technology available from foreign
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scurces that can be ootalred in vff1c7qgg

quanv¢ty and 1s of suificient Cna]’fj s0 that
U.S. export controls are rencered ineffactive.

o]

The change from "sufficient" to

vable' clarifies the foreign avajl-
assessument. loreover, the listing of
factors invelved in the foreign avail-
assessment ensures ilncreased accuracy,
inanc1ng the national cecurity

vstem.
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Cen: Foreign avawlablTltg should be defined

by ch*lat10ﬁ, not inflexiblv by statute. The
meaning and application of certain components HERCE
of this definition are not clear.

Approve Disapprove
UNPECIDED &

S, COCCN (Section 5(1))

Is

Issue 1:

Should the United States unileaterally
xblol items it submits for inclusicn on
e COCOM list pending a COCOM list

ecision? (DOD)

'R

[ (‘* f') wm

Present Law: There is no reguirement that
restrictions or controls be placed on gonds or
tcernclogy that the U.3. recommends to COCOM
for wultilateral export control.

Fro: Such control would demonstrate our
seriousness about the proposed list item with
cur CCCOM partners. This proposal could,

arguably, improve our negotiating postule

Con: This power already exists in a discre-

.tionary form under current law. "Mandatory

unilateral controls on U.S. items during the
sometlmes protracted COCOM review process

would plejudlce U.S. businesses. The CQOCOM-.

process would also suffer because the current .
practice of submlttlng list proposals in an
exploratory, tentative form could not ',1h£yp£#7% WAS
centinue. E

Lpprove - V// Disapprove

Cocot L1687

EWVIE W
¢ ;vrb{)r!d’nw

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5



pemn e e

Appi’oved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
2 ‘

Issue 2:  Should the EAA require the Presideat to
T attempt to formalize the COCOM organiza-
~ tion, seck establishment of a mlllLary
”LbCOumlttee and provide additional
funding for COCOM? (ACEP)

Fresent Law: COCCH is a purely voluntary
organization not established by treaty or by
formzal international agreement. The current

aw dces not address COCONM funding or provide
for a military subcommittee.

P—‘

Zro: CGCCOM's current informal, voluntary
status has-kept the organi-zation from mein-
taining effective multilateral controls.
Formalization of COCOM could, lead to higher
renking representation, adeguate funding and
rore effective controls. '

Cen:  An attempt to formalize COCOM may force
scme members to be less cooperative or to
withdraw bec:use members would often not be in
a position to agree to certain controls if
these controls were to be the bUbj&Ct of
formal govermmental review. loreover, a
statutory mandate for COCOM formalization
might be counterproductive to our efforts to
seek increased formalization or to enhance

COCCHM's effectiveness under its current Js£ A

structure. Itiﬂﬁp ov
) ' ) Mov! g TO

Approve Disapprove b/// LANG VY

Issu

(0]

3: Should the EAA provide sanctions against
COCOM members who violate COCOM agree-
ments? (DOD)

Present Law: There are currently no sanction
provisions in the EAA.

Pro: Such sanctions would make multilateral
controls through COCOM more effective.

Con: This proposal would Jeopardlze continued
participation in COCOM by certain member
states. Any provision for sanctions should
result from agreement among the COCOM members
rather than by unilateral U.s. statutory
mandate., This proposal would invite retali-
ation against the U.S.
SEE
Lpprove ‘ Disapprove v MEmL

CABINET
/SSpE
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M1litarily Critical Technology List (MCTL)
= =7

[
—

should the EAA be amended to provide:
"Ihe establishment of adecquate expcrt
controls for militarily critical
technolegy and kevstone equipment shall
be accompanied by suitable reductions in
the controls cover the products of that
technolegy and eguipment?"  (Business)

Present Law: No statutory distinctions
currently exist between the export controls
cver militarily critical technology and
xeystone ecquipment and the products of that
tec chnoleogy and equ1bvﬂnt.

Pro: The need for control is on the under-
1ying technology, not the resulting ploduct.

The burden of acquiring licenses would be
reducead.

O

on: Reverse engineering of the decontrolled
nd aveilable products could jecpardize U.S.
zticnal security. ) w

DEFER

Disapprove

I

1

._)

Approve

shouid the definition of the MCTL be
expanded to include: "goods and
technology (1) that would extend,
complete, maintain or modernize process

~lines employed in the application of the
militarily critical technology, (ii) the
analysis of which would reveal or give
insight into a United States military
system and would thereby facilitate

- either the design and manufacture of that
system or the development of counter-
measures against that system, or (iii)
which will contribute to strengthening.
Soviet mllltary capabilities or enabling
defense priority industries, including:
m1c10electron1cs, computers, '
communications, shipbuilding, aerospace

Issue 2:

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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~and aviation, including instrumentation,
i the Soviet Unicn and the Warsaw Pact
oY other proscribed nations to produce
itens controlled for national security
Yeasons to the detriment of the United
States?" (DOD) :

Present Law: The INMCTL is not defined, though
b nce 1s made in the NCTL section to goods
and technolegy that would significantly
advance the military system of a country to
which exports are contreolled. No NCTL has
ever been finalized.

(D
i‘_“‘I
4]
=
!

splicitly defining the MCTL would
1ts scope and would ensure a more
2 assessment of militarily critical

ogles. '

Cen:  &n MNCTL definition should not be

included in the statute because more

flexipility ~an be retained by defining it
administratively by regulation. This defi-

nition is broader than necessary to adequately

‘protect national security. Opening up this

definiticn to Congressional debate runs the

risk of an unfavorable ultimate result. H4NPL& BY

- . REGU‘#)’JO’\I
bpprove . Disappbreove 7

Lie vEL NoTED
: ' MeTL M4AS
D.  Exports to Embassies (Amend Section 5(b)) DEGENENATED
; INTD AN SuanP”
Issue 1: Should a validated license and DOD review  aw» ~£€DS
be required for proposed "exports" of any 70 BE TEVIE bl
goods or technology on the CCL to
proscribed country embassies in the
United States and to all international
organizations in the United States?
(DCD) ’

Present Law: There are no provisions
explicitly authorizing restrictions on
domestic sales of goods or technology to
embassles of proscribed countries located in
the United States or to international
crganizations in the United States.

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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‘o:  Trensfer of ccutrolled items to these
nbassies and 1nteriational orgenizations is a
rajor loophole in the current export control
gEVstem
Cen:  This preoposal would be virtually AND
unenforceable. Retaliaticn against U.S. NPETS/ S
embassies . abroad could be expected. The '?ROBIC” CORLE
proposal would not alleviate the problem of oNE OF EN
covert operators, since those individuals pMenNT -
would net apply for a license in the first Fagifﬂfn
instance. _ LAHGVG“ 70
- . wh st
s - ) Ay an' (anh
Approve l/ DlsappLO‘«e e oc.fml&'p F”?HS-'
. ' . 5
Multilateral vs. Unilateral ExPory fﬂ“‘
i”;c;mnﬂ
Issue 1: Should = specified notice and conment
period rfer Cengress and the private
sector be required prior to the impo-
siticn of unlla:eval controls?
({Zusiness)
Fresent Law: The Secretary of Cemmarce is not
reguired to censult with the Congress or the

PN

rivate sector before un;latelally inposing
export centreols. for naticnal security
purpcses.

2]

Pro: The prowvosal gives the private sector
the opportunity to inform the Administration
of the econcmic effect of, and alteratives to,
contemplated controls. Congress would also be
assured of the oppoztunlty to express its
concerns prior to the imposition of controls.

Con: The need for secrecy in the national

security area makes such a provision

impractical.  The provision also reduces
Presidential flexibility and authority.

Approve - Disapprove L a

DCD Role (See Organizational Change Section)
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Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
8

indinos and Policy Declarations

Issus 1:  Should section 2(3) be amended to rezd:

T "A hich priority should be placed on
exports [ACEP: export policy], consistent
with the economic, security, and foreign
volicy objectives of the United States?"

(state/ACEP)
Present Law: Current Section 2(3) calls for
high priority on exports but makes no
reference to the naticnal security interests
¢ the U

nited States.

s
et

"0:  This change would Zemonstrate the
saninistration's heightened concern regarding
the adverse impact of security-sensitive
exports on cur national security, and would
state & better balance between the economic
and security objectives of the Act.

Con: This proposal is redundant with other
parts of the Act.

Epprove v Disapprove’

—
on
.t
o
4]
o

Should section 2(5) be deleted and
language similar to the following substi-
tuted: "The transfer of critical
commodities and technical data has made a
significant contribution to the military
potential of other countries which has been
detrimental to the security of the United
States, its allies, and other friendly
nations, and has necessitated increases
in the defense budgets of these nations?"
(State)

Present Law: Current secticn 2(5) provides:
"Exports of goods or technology without regard
to whether they make a significant contribu-
tion to the military potential of indivigdual
countries or combinations of countries may
adversely affect the national security of the
United States."

Pro: This change would demonstrate the
Administration's heightened concern regarding
the zdverse impact of security-sensitive
exports on our national security, and weoculd

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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ztaie a better balance between the economic

ard securit

v objectives of the Zct.

Con: Arguably there may not be empirical
evidence to SUpport this finding.

Lpprove V// Disapprove
) P

te 3: sShould a finding and policy declaration
be vroposed asserting that export

ontrels should be used to seel to.
wvcxgnt the U.s. and its allies from
arncessive energy and other critical
rescurce dependence on peotential
adversaries? (ACEP)

- -~
L&

Prez=it Law: There are no findings or policy.
declarations that relate to the desirabi llty
¢f azvoiding becoming dependent on others for
critical rescurces, in generzl, or for energy

resgurces, 1n parblcular.

Pro: This finding and policy declaration
would reflect U.S. policy, and would ensure
that the national security significance of
rescurce dependence 1s recognized in the
srport Administration Act. The Act is the
most apprepriate statute for such recognition.

Con: The provision is unnecessary because

export contrels on energy-related items are

already within the pclicy purview of the Act.

The provision singles out one of many possible

reasons for the imposition of export controls.

Follow1ng so soon after the pipeline sanc- :

tions, this provision would unnecessarily - CP%BAU£7’
,allenate members of Congress, the business &
community and our allies. . ' . FOIC

pg(/.‘S/O/\/

Approve - Disapprove

i, Negotiaticns with Neutral and Non-aligned Countries
(Zmend Secticns 3(9) and S5(L£)(4))

Issue 1: Should the President be authorized to

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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.FFWOL_ate (and encouraged to do so
through a po‘lc“ declaration) with
neutral and non- aligned countries with
whon we have common ggerategrd) interests
to restrict re-export of U.S. goods and
technology? (DCD)

Present Law: The Zct states that is the
policy of the U.S. to cuvoperate with other
countries with whom we have defense treaty
conmltments to restrict exports contributing
to the military potential of another country
to the detriment of the United States. The
Secretary of State is responsible for conduc-
ing chuplatlons to cartky out- this policy.
2150, whenever the Fresident. exercises his
overricde of foreign availability for national
@CUr: =y reasong, he 1s reguired to negotiate
to eliiinate this foreign availability. Under
the Case Act, all acreenents must be reported
o the Congress, ait'ouch classified
zgreements n:y be sent to selected ccmmittees
cnly. These committees may not distribute

T e reements without Presidential

OT|7 a
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fro: rroviding this authority to the Presi-
cent weould reflect the increased emphasis that
this Administration has given to guarding
against diversion of U.S. technology and goods
through these countries. The provision would
nlghllcht the need for State Department
attention in this area.

Con: Neutral and non-aligned countries might
Fe reluctant to conclude cooperative agree-
ments with the U.S. 1f these agreements were
characterized as evidence that they had common
strategic interests with the United States.
Moreover, if these agreements were transmitted
to Congress, there would ke a high risk that
their content would become public.

Lpprove b’// - Disapprove

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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Indexing Provision (Secticn 5(g))

Igsue 1: chould indexing be eliminated from the

national security section of the EZA?
(DOD)

Present Law: The statute pLovides that the
Secretary.of Ceommerce may, when cleODrlaLe

provide b> regulation for armual increases in

the performance levels of goods or technology
subject to licensing requirements. Any good
cr ‘ecnnolooy no longer meeting the perfor-
mance reguirement is automatically removed
frem national security ccntrol unleas any
agency cbjects and the Secretary thereafter
delerrzines that the .item snould remain under
centrol.

Pro: The indexing provision is unnecessary
ecause the EAA already calls for periodic

1—4 o

ling items cannot currently anticipate the
rapi1dly changing development of technology.

Con: Because no ite ms should be unnecessarily
controlled, the perfcrmance level of con-
trélled items should be reviewed freguently.
The indexing provision is necessary because
review of multilaterally controlled items
otherwise occurs only once every three years.
The indexing provision ensures timely
cecontrol.

Approve L// Disapprove

II. Foreign Policy Controls

AL

Extraterritoriality (Secticn 6(a))

Issue 1: should the extraterritorial appllcatlon

of controls be restricted by:

(&) ellmlnatlng them altogether
(Business);

Approve Disapprove L

(B) Pllmlnatlng such controls except 1u

the case of a declared national emergency

(USTR) ;

Epprove ‘ Disapprove b////

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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_(C) insertinc a finding which sta
wihen inposing new foreign “0110}
controls, inpact on pre-existing
contracts and on business activities in
allied or other friendly countries sheuld
be nminimized %o the extent consistent
with the underlying purpose of the

controls'. (State)
fpprove V/’// Disapprove o
Present Law: The stztute does not zddress who

|

s 1nclucded in the operative phrase “persons

s“oject to-the JUI¢SdlCthH of the United
States"; by regulaticn, the Commerce
DEDalt‘“DL has, on occasion,.  defined this tern
Lo 1nclude foxelan cvb51d1alles and licensecs
cf U.S. corporations.

Fre: The current extraterritorial reach of
tncfe controls has caused major international
relations problems, particularly with our
zllies. Arguably, C‘trqterlltOllalluy may
viclate international law and interfere with
principles of sovereignty.

Con: Extraterrvitorial application of the

statute is necessary to implement foreign
policy controls -effectively.

Sanctiﬁy of Contract and Licenses (Non-retroactivity)

Issue 1: Should contracts and export licenses be

protected from later imposition of
controls fer at least a specified perlod
of time by:

(A) totally 1nsulgt1ng such contracts and

licenses? (Busihess); (:A£V#E7'
ADprove ' Disapprove LEVEL
Dec 1S70N

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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{B) insulating such contracts an
licenses except in the cese ¢f a declarcd
noticnal ewergancy?  (USTRY;

Luprove Disapprove ___”Ef//

(C) inserting a policy declaration trat
"when imposing new foreicn peolicy
controls, impact on pre- ex1stiug
centracts and on business activities in
aliied or other {riendly countries should
e minimizzd te the extent consistent
with the underlying purpcse of the
controls?"  (State)

Approve L/// . Disapprove

pprrove
Present Law: The President may invoke export
concrols that affect existing export controls
and cutstanding export licenses. Note,
heirever, that the President recently signed a
law that provides contract sanctity for zgri-
cuitural exports for a-period of 270 days
ziver Iwposlition of the controls.

Pro: The imposition of ehDOlt controls on
pré-existing contracts and licenses makes U.S.

exporters unreliable supplizrs and forces then
to incur unexpected eccnomic losses.

Con: The President's forelgn pelicy powers
would be significantly impaired by such
provisions; less so, by the proposed policy
declaration. '

C. Insurance or Compensation

Issue 1: - Should insurance or compensation be
prov1ded for business losses caused by
the imposition of foreign policy
controeols? (USTR/Bu51ness)

Fresent Law: ‘There are no provisions to
insure or compensate businesses that incur
economic loss caused by the imposition of
foreign policy controls. (Compensation is
provided for agricultural products under
separate statute.)

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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. Pro:  The govermment should reimburse HET
businesses for losses cauczed by its acticns. (ﬂ#ﬁvlé’
t/

Cen:  This proposal mlght be very costly.

=lso the extent of injury 1n many cases would o1 e
e difficult to dstermine. ¥ould create a C} Uﬂ’H
potentlially undesirable precedent with regard

o compensating citizens for losses incurred

by the exercise of other fozelgn policy

authorities. Without regard to the proposed

compensaticn, U.S. Suppllpls would still be

deened unvreliable

Appreve : Dlsapprove _

rr

estrictions on Imposition of Controls

Issue 1l: E&hould the President's authority to
impose foreign policy controls be limited
by:

(%) allOWlng foreign policy controls only
under the International Economic
Pvc]Cﬂncy Powers Act (IEEPA) standard
which requires a '"national emergency"
declaration by the President? (Bus1necs);'

Approve - Disapprove V//

(B) requiring the President to meet
(rather than just consider) the current
six criteria for imposition of controls?
(Business);

Approve , Disapprove v

(C) strengthening the lequirément to
complete an economic impact analysis
before the imposition of any control?

(DUSlHESS)
L/

(D) requiring Congressional approval
before controls may be imposed?
(Business); ,

Lpprove Disapprove

Approve Disapprove L///

Approved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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1) —
im
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1<.

granting Cengress the right te vete
contrel? (Business) V//

(F) reguiring a mandatory Ccngressicnal
and private sector nctice and
consultation period before a control
becones effective?  (USTR/Susiness).

Disapprove b///

ADDYOV Disapprove

Y4
v

"
8]
-
[a)
<
C)

av

Cent Law: ie President may Lnpose export
rois to the extent nccescary to further
ificantly the foreign policy of the United
tes or to fulfill its international
rgations. Before IMDOalhg foreign policy
controls, the President must first
¥ six statutery criteria and later
to Congress on his cenclusions. The
n+ 1s not bound to make a decision that
25 to the result of this consideration.
the six criteria that the President
T censider is the effect of the contrels on
CmDetlLl‘P position of the U.S. in the
mational econcmy, on the reputation of
.S. as a relizble supplier, and on
vidual U.S..companies and their elwloyees
and communities. Also, before imposing
foreign pclicy controls, the Secretary of
Commerce shall consult with affected
industries as he considers appropriate and
also consult "in every possible instance" with
the Congress. Congressional approval is not
required before foreign policy controls may be
instituted. Congress does not have the
authority to veto any non-agricultural export
contrel, although the Congless can pass a new
Claw Lhat would have the effect of overturning
an export control.
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Pro: All of these proposals, in varying
deglecs, impose necessary safeguards against
nisuse of foreign policy centrols that can
dlamatlually affect U.S. businesses. The
current virtually unrestricted use of foreign
policy controls has damaged U.S. natiocnal and
business -interests both demestically and .
internaticnally. These controls should only

Apprbved For Release 2011/03/22 : CIA-RDP85-01156R000200200009-5
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. re used in limited circumstances following
consideration of Congressional and private
sector views, :

Coen: The rresident's powver to impose foreian
policy controls would be diminished by all of
these proposals. Current law already reqguires
the President to consider and report to -
Congress on his findings for each of the six
criteria listed in the statute. These
criteria already regquire him to consider the
econcmilc impact of proposed controls as well
as the avallability of goods from foreign
sources. The President should retain the
power, 1n situations short of a "national
ermergency"”, to impose foreign policy controls.
The time delay caused by a mandatory notice
and comrent period would impair the effective-
ness cf any controls and conceivably would
alliow businesses to undercut the controls by
completing centracts during this interim
period. In :ddition, the marshaling of
political forces against the President during
this time period would make imvosition of
controls more difficult. The Congressional
velto preoposal may well be unconstitutional.

E. Duration -

Issue 1: 'Should foreign policy controls require
renewal in a period shorter than one
year? (Business) .

Present Law: Foreign policy controls expire
one year after imposition, unless extended by
the President for a period of not more than
one year.

Pro: Because of the impact of foreign policy
controls and the fluid nature of world condi-
ticons, the controls should be reassessed more
often than cnce a year.

Cen: This proposal weakens the impact of the
control and diminishes the President's foreign
policy authority by requiring him to report to
Congress more often. Export controls can
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rrentlv. be nodified or remwoved in a shorter

criod 1f circumstences warrant. b////
uprove Disapprove

ol (‘3

F. Iaport Conivrols

ssus 1: Should import controls be impoced on a
’ o country whenever export con*rols are
iuposed cn that country, subject to such
exceptions. as the President may
prescrihe? (Heinz)

b4
7]

cent Law: There are no provisions which
daete 1mposition of import controls \he“'" r
ort controls are imposed.

Fro: Tf U.S. exporters are reguired to incur.
oncnle loss, than the businesses in the
fCCLEQ countries chould also share the
conowic burden of U.S. foreign policy
contrels. The proposal gives the President an
aaditional tool for 1mple“ncwung U.S. foreigr
policy.

Con: Politicel pressure may be brought to
Lear upon the President to impose import
controls or take stronger measures than he

ecls desirable. Serious foreign relations
ploblems would likely ensue frem this
proposal.

Approve Disapprove

. ultilateral vs. Unilateral

Issue 1: - Should all unilateral contlols be
eliminated? (Business)

FPrzsent Law: The President has the authority
to impose foreign policy controls without
regard to whether these controls are adopued
by any other government.

Pro: Unilateral contrels are ineffective and
U.S. businesses should not be required to
incur economic losses from such controls.
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Con: U.S. foreign policy should not be
entirely dependrant on the foreiun policy
chijectives of other countries,
Epprove Disapprove - |/ -
11T, Srhort Susply Controls
Ao Hoaklev fmendmart (Section 7(e))
Igsue 1: cthould this provision be deleted which

reguires a license zuthorizing the export
of refined petloleun products? {ACEP)

rresent Law: The Hoakley vmondment reguires

thial 1o rarined pebroleum product be exported

“cept pursuant to a license and following a
-day notzce to Congress of intent to issue

uch licenza.

Pro: The P“"VlSLOn is no longer necessary
Leczuse refined petroleun products are not in
short supbly. Deleting this provision would
allow U.S. refiners to conmpete more
effectively in the world market. Should
vetroleum produets once again become in short
supply, the lMoakley Amendment is not needed to
reilmpose export controls.

Con: The present world oil situation could

suddenly change, and deletion of the Moakley

Emendment could then jeopardize domestic U.S.

supply of reflned petroleum products. The

Northeast region of the country would strenu-
cusly oppose this provision.

Approve - p//' ~Disapprove

B Alaskan Crude 0il Provision

Issue 1: Should the prohibition on exporting
Alaskan crude oil be deleted or modified,
thus permitting exports of Alaskan crude
01l to Japan?
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Presen Law: The plov151ows relating to crude
o1l efrectively prohibit the exnpert of
Alzzkan-produced crude o0il.

rro: The U.S. oil inaustry and Alaska would
prospar fron 03D0Lting crude to Japen; U.S.
Aatloual security interests could be CCLVEd by
shliting Japanese energy depandence away f‘uﬂ
the Soviet Union and to the United States.

he propesal would not resuli in deitestic
1o:t1hlls ecause cof abundance of worldwide
na domestic crude oil supply.

0 H

i
3
sLl

Con: No position should be tzken on this
1csue now because it is currently under study
in Lhe International Energy Security Group
(IESG) and the SIC-IEP. Deletion of this
provision would harm west coast refinervs,

chippers, and maritime employees.

fLprove v// Disapprove

-1

IV, Jrganizational Chanoges

A. DCD Review {Section 10{(g))

Issue i1: Should DOD review be expanded to include
all ¢oods or technology controlled for
national security purposes to any desti-
nation (not just proscribed countrles)
(DOD)

Present Law: The Secretary of Defense is
currently authorized to review any proposed
export to any proscribed country (1 e., not
free world).

Fro: DOD review as well as DOC review is
necessary to insure adequate scrutiny of
proposed securlty sensitive exports.

Con: The DOD Review would simply aupllcqte
the DOC review and would lengthen the :
licensing process. Certain key cases
requested by DOD are referred to it by DOC for
comment. . Desired changes in this area are
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. better cdleqsed administratively by NOU or
rogulations rather than by c“tatune
Epprove Digapprove __ /

Should DOD be authorized to review all
applications for dlstrlbut1on licenses
(DOD)

Issue 2:

Present Law: The stalute does not expressly
grant the Secretary of Defense the authority
to raoview applications for distributicn
licenzes. -(Distribution licenses are not used
fer prescribed countrleo.) .

Pro:  DOD review is necess arv to assess

F

potential zbuse of distribution licenses which
right lead to diversion of sensitive items to
proscribed countries.

Con: DOD review would simply duplicate the

DOC review and would lengthen the licensing
process. Desired changes in this area are
‘better acdressed administratively by KOU or
1cwuldtlcnq rather than by statute. Adminis-
trative changes are, in fact, under review

now.
L Disapprove b//

Should DOD be given the right to veto
export of any goods or technology if DOD
determines "that the export of any goods
or technology will contribute to
strengthening Soviet mllltary capabili-
ties or enable defense priority indus-
tries in the Soviet Union and the Warsaw
Pact to preduce items controlled for
national security reasons to the
detriment of the United States?" (DOD)

Lpprove

Issue 3;

Precent Law: VWhenever the Secretary of
Defense determines that exporting an item
vould 51gn1f1cantly contribute to the military
potential of another country and would create
a risk to our national security, he may
recemmend to the President that he disapprove
the export license. If the President
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cverrules the Se cretary of Defense, he must so
rewort to the Congress.

ZLO: “he propesed DOD review and veto power
75 unecessaly to protect fully the national
ec1;1tv interests of the United States.

Con: The President should not be daprived of
his current richt to be the ultimate
lecisionmaker with regard to export control
matters. This provision is also tco broad and
would give DOD veto power over exports to ail
countries and not just review power over
zxporTs to proscribed country destinations.
The proposal would delay the licensing
DYOCEess.

ADprove Disapprove V//

w3 _Role

1: Sheuld all enforcement functiocns be
traassierred to Custows? (KNunn end Helnz)

Fresent Law: Enforcement powers are vested in
head of any acpaltment OY agency exer-

ing any function under the Ect. Accor-

v, the Secretzry of Commerce enforces the
AL, although he has, by regulations,
authorized the Customs Szrvice to assist with
this enforcement.

N e ol
it
&G
,._l

Pro: Customs has the expeltlse manpower and
budget to enforce more effectiv rely than
Commerce the export contreol laws.

Con: Enforcement functions should remain in

.Conmerce because enforcement i1s more effective

Epprove . Disapprove

when combined in the same agency with the
licensing functions. The Office of Export
Enforcement (Commerce), unlike the Customs
Service, hes a single mission enforcement
role. The Commerce Department has recently
devoted substantial resources to improving its
Office of Export Enforcement.
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C. Office of Strategic Trade

Issue 1: cshould a new Office of Strategic Trade
(CST} be created? (This would be én
independent oxecutive agency whose
director would ke a memker of the N.C.S.
The OST would be responsible for
ecminlstering and enforcing export
control laws under the EAA and the Arms
rupeort Control &ct.) (Gzarn)

Fresent Law: Export trade controls that are
The subject of the Export Acdministration Act
are generally vested in the Secretary of
Cormmerce. The authority to control trade in.
nunitions 1s the responsibility of the Depart-
ment of State.

Fro: The QST would.not be subject to the
pre~export bias of the Department of Commerce.
Creating a separate agency, end placing its
director on ‘he NSC, reflects the importance

of export controls to the Administration.
Because of 1ts visibility, the OST would be
able to attract better gualified personnel.

y)

L

m

Con: Tnls new bureaucracy is unnecessary and
would be costly: The current interagency
review process works well and provides the
necessary balance among the competlng purpcses
of the EAA,

Approve Disapprove \//

V. Miscellanenus

L. Judicial Review

Issue 1: Should the EAA be amended to provide for
judicial review of llceD51ng and control
decisions, (Business)

Present Law: Persons clalmlng harm from
licensing and control actions taken under the
Act may not resort to the courts to obtain
judicial review of these actions.
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‘here 1s currently no impartial review
acticns taken under the fct. Judicial
vlew LS necessary to ensure that the
DTlSiOHS of the act are rfully and properly
ministered.

3 r—* i
st

ST

Judicial review would encounter severe
S conzloentlallty and classification
1s.  The licensing process would be
considerably due to litigation involv:-
ut of licensing personnel. The provision
21ld not be very effective because courts are
uctant to guestion foreign policy and
ional security decisions of the Exzecutive.
=cvel, 1t may not be desirable to have the
courts lcviewing Executive decisicns in these
s

Ipprove Disapprove \///
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Zssue 1: shculd the EZA eliminate the license

req&iremgnt for shipments of non-iCTL
gocds eand technology from the U.S. to
CCCOI countries, Australia and New
Zealand?  (Business)

Present Law: These named countries receilve no
speclal statutory treatment except for
exemption from provisions relating to export
of crime control and detection 1nstruments

Pro: This provision would eliminate delays

and loss of profits caused by West-West

licensing. The damage to U.S. competitiveness
sulting {rom U.S. licensing of non-liCTL

LWest-WestY trade, outweighs the minimal value

to U.S. natiocnal security of such licensing.
To detect diversion, less stringent
certification procedures could be devided,

Con: This provision would eliminate the paper

trazil neécessary to detect diversion. The

proposed change can be made admlnlstratlwely

by regulation. ) (ikt LR
v

Zpprove Disapprove _ |/ B ~ LO@% ;oM
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2: _Sheuld a new spzcial license be created

for shipments of goods and technolocgy
ntra-company (Farent-sub, sub-gsub)?
(Euslinegs)

Present Law: The Secretary currently has the
zuthority to require (and so establish) any
spzcial license that will assist in the effec-
tive implemsntation of the Act. No specizal
license nrow exists for intra-company exports.

Pro: Internal comparny transfers should be

ect to minimal regulations. A new less
i

the present system.

Cen: This proposal, if desirable, can be done
zaministratively under the current statute.
Foreign subsidiaries often operate
indeprendentl: of their parent cempanies, and
ray be located in countries whose foreign
policy objectives are different from those of
the U.S.

Lpprove Disapprove b//

C. Entl Bovcott

D. Enforcement and Violations Sections
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